STATE OF VERMONT
ENVI RONMENTAL  BOARD
10 v.s.A. CHAPTER 151

Re:' Richard W Kemer Declaratory Ruling #118
Box 144

Jericho, Vernont 05465

This petition is an appeal from the advisory opinion of the
District Coordinator, dated May'13, 1980, stating that a sub-
divided lot is a "lot" within the neaning of 10 V.S A 86001&31)
even if it is created subject to a Deferral of Permt under the
State of Vermont Subdivision Regulations, and that an Act 250

e{nit Is required for any subdivision consisting of 10 or nore
ots.

On May 19, 1980, Richard W Kemmer filed a request for a
Declarator% Ruling that Act 250 jurisdiction would not be
triggered by purchase of a new lot, ad10|n|n8 Furchaser's

roperty, out of an existing subdivision of 9 [ots if the new

ot is suw ect to a subdivision deferral permt. At the hearing
on this matter, the petitioner also requested a ruling that
Act 250 jurisdiction would not be triggered by the purchase

of land adjoining his property out of an existing subdivision

of 9 lots 1f that land is merged with his existing property
under one deed.

Notice of the hearing date and the intention of the Board
to appoi nt Margaret P. Garland as an adninistrative hearing
officer was sent to all parties and to the Burlington Free
Press for publication on My 29, 1980. A hearing was held on
June 12, 1980 in Burlington, Vermont before Mirgaret P. Garland
Chairman, sitting as hearing officer, wth the agreenent of the
Board and the parties pursuant to Board Rule 17. Parties
participating were:

Richard W Kenmmer, petitioner

Dorothy M. Aldinger and Frank Moran for the Al dinger
Subdi vi si on

FI NDINGS _OF FACT

1. Petitioner owns a one-acre residential [ot which adjoins
Lot 4 of a proposed 9-lot subdivision owned by Dorothy M
Aldinger. He wishes to enlarge the size of his honesite
by.purpha3|n% 5.1 acres of land out of Lots 4 and 5 of the
adj oi ni ng subdi vi si on.

2. Ms. Aldinger will agree to sell the land if the sale would
gét gggate a subdivision subject to the jurisdiction ot
ct :
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3. After the proposed sale, the petitioner's land woul d
consist of 6.1 acres, Lot 4 of the subdivision wuld be
4,78 acres, and Lot 5 would be 4.65 acres.

4, Petitioner has no intention to deveIoP the 5.1 acres
invol ved and intends to use the land tor pasture.

5. After purchase the 5.1 acres will have no further connection
with the subdivision. Petitioner will not require the use
vof the leachfield that is planned to service the 9 lots
proposed in the subdivision.

6. Because no developnent will occur on the acreage in
question, its transfer to M. Kemmer would result in no
significant inpacts on the lot, the surrounding land, or
the town pursuant to the criteria of 10 V.S A 86086(a).

CONCLUSI ONS OF LAW

1. The jurisdiction of Act 250 is established by statute
i ndependently from the jurisdiction of the Subdivision
Regulations. ~ Al though a subdivision deferral permt may
?rohlblt devel opment on a lot, it does not exenpt the

ot fromthe definition contained in 10 V.S A 86001(11).

Act 250 jurisdiction is triggered whenever a subdivision
s conprised of 10 or nore lots as defined in the Act
whether or not those lots are presently inprovable.
Moreover, even if this Board had the authority to waive
jurisdiction when [ots were created subject to deferra
permts, it would not serve the purposes of the Act to
do so. The deferral permt may be replaced by a sub-
division permt author!2|n% devel opment at any tine the
owner chooses to, and is able to, satisfy the requirenents
of the Subdivision Regulations. Act 250 requires the
review of the potential effects of a subdivision at the
tine the [ots are created, not at some later tine when
construction on the lots may actually occur.

2. Wthout further |egal arrangenents, the sale of the 5.1
acres, with a subdivision deferral permt, would constitute
creation of a new lot, with new boundaries, in the Al dinger
Subdi vision.  The subdivision would then consist of 10
lots available for resale and an Act 250 review would be
required.

3. Since the petitioner is an adjoining |andowner, the 5.1
acres naK e merged with his existing Property into one
deed. The boundaries of petitioner's [and woul d thereby
be enlarged, retaining one entire [ot in petitioner's nane.
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No new | ot of 5.1 acres would remain. The subdivision,
thereafter, would consist of less total acreage and would
remain only nine lots. The subdivision and the Kemer
property would remain unrelated and no additional
devel opnent woul d occur because of the movement of | ot
lines. W therefore conclude that the purchase of |and
which is nmerged into adjoining |and, which does not result
in the creation of an additional discrete |ot, and upon
whi ch no devel opnent will occur, does not create a new
‘ot within the meaning of 10 V.S. A 86001(11). |In the
resent case, such a transfer would not subject the Al dinger
ubdi vision to the jurisdiction of Act 250.

ORDER

The devel oper of the Al dinger Subdivision may transfer ‘the
5.1 acres in question to the petitioner wthout crea_tmg a
"subdivision" as defined in 10 V.S A 86001(l9) provided:
(1) the land in question is transferred with a deed covenant
prohibiting residential or comrercial development on the |and
and restrlctln% its use to agriculture and other uses accessory
to the Kemmer honestead; and (2) the petitioner nerges that
acreage with his existing property under one deed to create
one entire lot in his name rather than two discrete parcels.
Petitioner will submt evidence of satisfaction of this require-
nment to the District Coordinator.

Dated at Montpelier, Vernont,' this 10th day of July, 1980.

ENVI RONMENTAL  BOARD

Members favoring this
deci si on:

Margaret P. Garland
Fer di nand Bongartz
Dwi ght E. Burnham, Sr.
Melvin Carter

M chael A'. Kimack
Daniel C. Lyons

Roger N. MIler

Member opposed:

Leonard U. WIson




